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PROCEEDI NGS
(11: 00 a. m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
next in Case No. 10-895, Gonzalez v. Thaler.

Ms. Mllett.

ORAL ARGUMENT OF PATRICIA A. M LLETT
ON BEHALF OF THE PETI TI ONER

MS. MLLETT: M. Chief Justice, and may it
pl ease the Court:

The -- the court of appeals in this case had
jurisdiction to adjudicate the appeal, but in doing so
it decided the case wongly.

M. Gonzal ez's petition for habeas corpus
was tinely because it was filed within a year of the
concl usion of direct appellate proceedings in the State
court, and at the -- within a year of that court's
endi ng of his appeal process.

Wth respect to jurisdiction, jurisdiction
exi sted because a certificate of appealability was
i ssued. It rested upon a substantial showi ng of the
deni al of a constitutional right.

To be sure, the judge in issuing that
certificate did not identify the substanti al
constitutional question required by 2253(c)(3). That is

a requirenment. It is mandatory, but it is not
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EF JUSTI CE ROBERTS: \hat if

Identified a constitutional issue, speedy t

he had

rial issue?

Does that give the Court the authority to consider a

di fferent constitutional issue, Fourth Anendnent issue?

IMS.

M LLETT: Yes, it does. Once -- this is

a gatekeeping function to identify which case, which

appeal should go forward and claimthe attention of the

Court . But the text of the statute and 22 -- that's on

page -- excuse

brief. It provides that an appeal

me -- page 3a of the appendix to the blue

may not go forward

and the certificate of appealability may go forward.

The operative | anguage here in (c)(1) is that this is

about an appeal

goi ng forward.

So once the certificate identifies issues,

t he appeal goes forward.

It's nmuch |ike 1292(b), where

certification of questions conmes to an appellate court,

and they deci de whet her

Once they do, they are not

to take interlocutory review

bound to just those

guestions. The entire order conmes up for review

CHI

EF JUSTI CE ROBERTS: So what

ifoit

identifies something that is not renmotely a Federal

constitutional

quite clear that,

sonet hi ng el se

issue. By the terns of the

there is no constitutional

Alderson Reporting Company
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on the face of it.

Does that still work for you?

M5. MLLETT: It -- it works in the sense
that it's not a jurisdictional bar to going forward.
is a violation of (c¢)(3). |If tinmely raised by the
State, then it can either be dism ssed or revisited by
the original judge. An appeal fromthe authorizing

j udge - -

It

JUSTI CE SCALI A: How do -- how do you decide

whether it's a jurisdictional bar? You acknow edge that

the i ssuance by a judge of a certificate of
appeal ability is a jurisdictional step; right?

MS5. M LLETT: This Court so held --

JUSTI CE SCALIA: That is jurisdictional.
he doesn't do that, there's no jurisdiction.

M5. M LLETT: Because this Court held in
MIller-El --

JUSTI CE SCALIA: Okay. So -- so the issue
i's whether (c)(3), which says "The certificate of
appeal ability shall indicate which specific issue or
| ssues satisfy the show ng required,” whether that
provision is a requirenent for the validity of the
certificate of appealability. |If it is, then there is
no jurisdiction, because the certificate of

appeal ability is invalid.

Alderson Reporting Company
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MS. M LLETT: Well, I don't --

JUSTI CE SCALIA: Isn't that right?

MS. MLLETT: | don't agree that the
so-called content validity of a docunent that is post
hoc certifying a gatekeeping requirenment is itself

jurisdictional, because there is a --

JUSTI CE SCALIA: Well, let's take the Fourth
Amendnment, | nean, which says "No warrant shall issue
but upon probable cause.” Okay? So -- but then it goes

on, "supported by oath or affirmation, and particularly
describing the place to be searched and the persons or
things to be seized.” 1Is a warrant valid if indeed it
does not neet those requirenents of being supported by
oath or affirmation, and particularly describing the --

MS. M LLETT: No, a warrant may well not be
valid if it doesn't --

JUSTICE SCALIA: It won't be valid. It wll
just be invalid.

MS. M LLETT: But the certificate of

appeal ability is invalid is matter of law here. It's an
I ncorrect -- it's an incorrect action by the court.

That doesn't make it jurisdictional. Warrants aren't
jurisdictional, either, in that sense.

JUSTI CE KAGAN: Just to take a kind of nutty

exanple, Ms. MIllett, suppose that a judge took a piece

Alderson Reporting Company
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to take the appeal ?
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M5. MLLETT: Still jurisdiction to take the
appeal. O course, one would expect -- one would expect
either the court of appeals judges or the State,
which -- both of which have every incentive to check on

these things, tor

is --

certificate of appealability is I

ai se the issue. But the question

when sonet hi ng happens - -

JUSTI CE KAGAN: So what counts as a

guess the question.

Al'l you need is those three words and then you have a

certificate of appealability?

attaches?

it's not

MS. M LLETT: Well, | think it --
JUSTI CE KAGAN. -- to which jurisdiction
MS. M LLETT: There's nore to it. | nmean,

issued by a clerk's office, right? The statute

requires a judge to do this, a Federal judge, circuit

judge or justice -- circuit justice -- to issue this.

And these are --

uphol d the Iaw and the Constitution.

this,

when they nmake these determ nations,

handi ng t hese out

their

court,

their

these are officials who are sworn to
And when they do

they aren't

i ke candy; they are deciding that

col | eagues, maybe t hensel ves,

Alderson Reporting Company
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I nvest resources in this process.

So the fact that a certificate is issued is
not sinply a piece of paper comng out. | think it is
fair to presune that it is a deliberate determ nation by
a judicial officer.

JUSTICE GINSBURG: Ms. Ml lett, suppose,

i nstead of having a statute broken down into (c)(1), (2)
and (3), Congress had witten (c) as just one paragraph
t hat says: You nmust have a certificate of

appeal ability, and this is what the certificate nust
contain. No division into (2) and (3). Wuld you still
mai ntain that only the first sentence of the paragraph
I's jurisdictional and the rest is not?

MS. M LLETT: Well, ny position would be
harder for precisely the reason you phrased. And as
Justice Scalia was asking, how do we tell? These are --
t hese are jobs of statutory construction, and the fact
t hat Congress broke these two steps out and broke (c)(3)

out by itself, and there is a noticeable turn in the

| anguage by the time you get to (c)(3) -- (c)(1) says

"no appeal shall be taken." That sounds jurisdictional.
(c)(3) says "a docunent shall indicate

| ssues after the fact." The inportant thing to

understand here is that you not only have the | anguage

shifting materially, but you're starting presunption,

Alderson Reporting Company
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the starting presunption here, is that we need a clear
direction from Congress before we deci de that sonething
Is jurisdictional. And this Court has faced | anguage
far nore enphatic than (c)(3). For exanple, in Reed --

JUSTI CE ALI TO. Suppose the Petitioner asks
for a certificate of appealability on 10 issues, and the
circuit judge says I'mgranting it on issue 1, I'm
denying it on issue 2 through 9, 2 through 10.

s there jurisdiction to consider 2 through
107

MS. M LLETT: There is jurisdiction to
consider. It's obviously within the discretion of the
court. They could also determ ne not  to. And | say
t hat agai n because the | anguage tal ks --

JUSTICE ALITO  Well, in that situation
then, if the State noves to dism ss the argunments that
are made by Petitioner on issues 2 through 10, would
the -- would the panel be obligated to do that?

M5. M LLETT: No, it wouldn't. It would not
be obligated to, because what (c)(1l) says is this
determ nes when an appeal comes forward, the whole
appeal cones forward.

JUSTICE ALITG It could do that w thout
I ssuing a new -- without issuing a certificate of

appeal ability, w thout saying we think that the judge

Alderson Reporting Company
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10

who issued the certificate of appealability was
i ncorrect, that jurists of reason could di sagree on
I ssues 2 through 107

MS. MLLETT: Well, I think -- 1 think
whet her you have to -- the panel would then have to do
t he paperwork of doing a new certificate of
appeal ability. Adjusting its own decision in the course
of its ruling, explain that we've decided to reach these
is not, I don't think, of jurisdictional significance,
whi ch - -

JUSTI CE SCALIA: M. Mllett, it seens to ne
you beg the question when you say that the issue is
whet her the appeal will go forward. -That's precisely
what -- what the issue is here, whether -- it is that
t he appeal will go forward or whether an appeal on an
identified issue will go forward. That's exactly what
we are tal king about.

MS. MLLETT: Well, it's a statutory
construction question, but Congress --

JUSTI CE SCALIA: And it seens that the
structure of the statute wants an appeal to go forward
on a particular issue, and -- and not in -- not in
general on -- on who knows how many i ssues.

M5. M LLETT: Well, Justice Scalia, with

respect, that's not what the statute says. Congress

Alderson Reporting Company
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could have witten the statute that way, but | think it
woul d be extraordinary to tell courts that an appeal
cones forward but we are only going to allow you to | ook
at this precise issue decided by one judge.

JUSTICE SCALIA: It says it doesn't come
forward, doesn't conme forward unless there is a
certificate of appealability.

MS. M LLETT: Yes.

JUSTI CE SCALIA: And then it says the
certificate of appealability shall indicate which

specific issues are issues satisfying the show ng

required.

M5. M LLETT: But nowhere --

JUSTI CE SCALIA, | nean, | read that as
saying you -- we are going to have an appeal, but just

an appeal on the issue that's identified.

MS. MLLETT: First of all, | nean, courts
can certainly do that as a matter of discretion, but
whet her --

JUSTI CE GI NSBURG:. Then that woul d excl ude
this case, wouldn't it, because there is a
constitutional issue. It's the speedy trial issue. But
that 1issue was not reached bel ow, because the case was
di sm ssed as untinely. So the only constitutional issue

that's in the case is one that couldn't be adjudicated

Alderson Reporting Company
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by the court of appeals.

Isn'"t that right? 1Is there another
constitutional issue other than the speedy trial issue?

M5. M LLETT: There -- there are other
i ssues that were raised. | think for our purposes that
t he strongest one that was nost clearly substantial is
the speedy trial one. And that's the one that we
i dentified.

JUSTICE GINSBURG. It's a little odd that
you would identify that issue for the court of appeals
when the court of appeals couldn't take it up because it
wasn't reached bel ow, because the case was -- was
di sm ssed at an earlier stage.

MS. MLLETT: Well, | think, Justice
G nshurg, your question actually captures why these
m st akes happen by court of appeals judges. The court
of appeal s judge presumably -- and again, |'mjust
presum ng here. This Court's seen this m stake happen
before. And I think what -- the judge that | ooked at
this, didn't make a determ nation there wasn't a
substantial constitutional question, had to know that
that was there.

But for the court of appeals' purposes, they
are just going to sort out the procedural question, and

if it's tinely they are not going to address speedy

Alderson Reporting Company
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trial in the first instance. That would go back to the
district court.

So that's one of the reasons | think just as
a practical matter why this m stake happens soneti nes,
in this certificate of appealability process. But the
fundanent al question here is one of statutory

construction: Did Congress make clear, clear at the

| evel we require for jurisdiction, clear that we -- at
the level we would require for holding -- and |'ve never
seen this anywhere in this Court's precedents -- hol ding

that an individual pro se prisoner who does everything
reasonably possible, fully and tinely conplies with all
obligations, will still have his right to first habeas
on a substantial constitutional claimirretrievably
jurisdictionally forecl osed because the court of appeals
judge mswote a certificate docunenting a judgnment that
the officer nade?

JUSTI CE KENNEDY: Can you -- can you make
the argunment -- does it help you -- in distinguishing
t he notice of appeals section, to -- to say that the
noti ce of appeal had to say the judgnent or order that's
bei ng appeal ed?

That's alnost clerical. It doesn't require
any -- any discretion on the part of the judge or

extensi ve review of the record, whereas in the COA there

Alderson Reporting Company
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has to be an el enent of judgnent in deciding what the
constitutional issue is. Does that help you distinguish
the two?

You rely on the fact that the notice of
appeal s cases were decided before our -- our case
i ndicating that it has to be clear |anguage.

MS. MLLETT: | think certainly that there
Is that point. | think what's inportant to recognize is
that there is actually a simlarity between this Court's

noti ce of appeal cases in sonething |like Houston v.

Lack, the mail -- prison mailbox rule. You have a
specific textual jurisdictional requirement in the -- in
the rules, that requires filing the notice of appeal

with the clerk of the district court. And this Court
said | ook, when it conmes to prisoners who have done
everything humanly possible within their control to neet
the jurisdictional requirenents, we are not going to
Interpret these rules -- as part of the presunption, we
don't interpret rules to strip away jurisdiction from
i ndi vi dual s who have done everythi ng humanly possi bl e,
particularly when the facts on the ground are that the
statute was satisfied.

The facts here are that it was net, and
there is every reason to think that Judge Garza nade

that determ nation --

Alderson Reporting Company
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JUSTI CE SCALI A:  Well, but --

MS. M LLETT: -- but didn't want to go into
t he speedy trial --

JUSTI CE SCALI A: Done everything humanly
possi bl e and just because of the nmi stake of a -- of a
district judge, it can't go forward. But that happens.

VWhat if a district judge does -- makes a
m st ake and -- and he thinks that there has not been a
substantial showing of the denial of a constitutional
right? He nakes a m stake about that. \What happens?

M5. M LLETT: That can be appeal ed.

JUSTI CE SCALI A: The sanme -- the sane
terrible result could --

M5. M LLETT: That can -- that can be
appeal ed. There are -- you can -- you can -- there are
processes for attenpting to appeal single-judge orders.
Wthin every court of appeals, they have rules for that

The difficulty here is that you have a pro

se prisoner who thought he won. He got sonething that

15

was hard to get froma court of appeals judge and that's

a certificate of appealability, and he did that by
provi di ng docunentation of a substantial speedy trial
claim a speedy trial claimunlike this Court has ever
seen, a 10-year gap between indictnment and trial and

t hen conviction on nothing but eyew tness testinony.
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He docunented that for the court, did
everything he could. And it isn't until this Court that
the State says: Hang on; there was never any
jurisdiction over this whole case. They didn't tell the
court of appeals judges that. They didn't say anything
until the case canme to this Court. And that type of
trap --

JUSTICE ALITO But is it necessary for you
to go -- is it necessary for you to go as far as you
seemto be going? Wuld it be possible to read (c)(3)
as mandatory but not jurisdictional?

MS. MLLETT: That's --

JUSTICE ALITG So if ---well, | understood
what you just -- your argunent to be that it doesn't
even have any effect, that so long as there is any
docunment that's called the certificate of appeal ability,
t hen anyt hing can be considered by the court of appeals
panel w thout the issuance of a -- of a certificate of
appeal ability covering the issue.

But if it's mandatory but not
jurisdictional, then if the State noves or maybe if the
court, if the panel sue sponte, identifies the fact that
there may be an error, there is an opportunity for a new
certificate of appealability. |If nothing is done,

then -- then there isn't a problem It's not a

Alderson Reporting Company
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jurisdictional issue that lingers forever

MS. MLLETT: No, I'msorry if | m sspoke.
| absolutely agree that it's mandatory and if tinely
rai sed nust be dealt with. | think it's an open
gquestion whether if it's not raised until you're
actually before the panel, whether the panel then has to
identify one of its judges to issue a certificate or it
can sinply in the course of its opinion say we've
determ ned that this should go forward, even though the
initial -- would you have to go through a formal
amendnment process? O you just do that as part of your
decision? | think either one will acconplish the sane
result and will conply with the statute, the functional
gat ekeepi ng requirenent.

But the separate question which your
gquestion -- your comment |eads to is that in | ooking at
this, would Congress have wanted this gatekeeping
function to be subject to perpetual review and revision,
obl i gatory perpetual review by the panel? You couldn't
accept that your coll eague found that there was a
substantial question; all three judges woul d again have
to revisit that and determine that it's substantial.

This was set up as a gat ekeeping requirenent
and it was nmeant to be a -- a pronotion of efficiency,

not to cause nore work, not to cause nore papervvork, to
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sift out cases, identify the appeals that nerit the tine
and resources of the court. And once that's identified,
the nore efficient process is not to nmake the
certificate of appealability a whole side show, a whole
ot her | ayer of processing ping-ponging back and forth
between this Court, courts of appeals; courts of

appeal s, single judges.

W sinmply -- we try -- we ook at this and
we determ ne that a judgnent was nade by a judici al
of ficer sworn to uphold the Iaw, a substantial show ng
was made. And the fact that it wasn't witten down as
the statute likes is a problem it should have been
rai sed, but it wasn't raised, and we-don't start al
over.

JUSTI CE SCALIA: M. Mllett, as |
understand the State, the State is not contendi ng that
(c)(2) is jurisdictional, so you're -- you're arguing
agai nst a position they haven't taken. They -- they
don't say that there is no jurisdiction if in fact there
has been no substantial show ng, so that the court of
appeals has to review that. They are just saying that
(c)(3) which describes the content of the -- of the
certificate of appealability, is in effect
jurisdictional

MS5. M LLETT: Right.
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JUSTICE SCALIA: So | think you're -- you're

exaggerating the consequence of what the State is urging
us to hold here.

M5. MLLETT: Well | think this -- my point
is that a substantial showi ng was made, so this Court
doesn't even have to determ ne the status of (c)(2).

JUSTI CE SCALI A: Right. The State woul dn't
go into that. They're --

JUSTI CE SOTOVAYOR: Counsel, before your
time expires, I'd like to ask one question on the
merits.

In Jimenez, we held that the nost natural
readi ng of 2244(d)(1)(A) is to read it |ike we read
2255. And we read 2255 to say that finality is reached
when direct review, and direct review concludes when the
court affirms a conviction or denies a petition, or, if
t he defendant foregoes direct review, when the time for
seeking such review expires. 1Isn't that what the Fifth
Circuit did --

MS. MLLETT: Wth --

JUSTI CE SOTOVAYOR: -- with 22 -- with 22447
It read it exactly the way we read it in Jinenez?

MS. MLLETT: No, | think -- in Jinenez is
-- we are -- we are happy to take the | anguage of

Ji menez which --
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JUSTI CE SOTOVAYOR: | know, but you're not

taking its hol di ng.

MS. MLLETT: I'msorry?

JUSTI CE SOTOVAYOR: You -- you take | anguage
fromit.

MS. M LLETT: No --

JUSTI CE SOTOVAYOR: But | read -- | read
Jimenez to say that the court should be reading this
alternative "or" | anguage in exactly the way the Fifth
Circuit did.

MS5. MLLETT: This Court said in Jinmenez
that the -- quote, |I'm quoting here, "the | anguage
points to the conclusion of direct appellate proceedings
in State court,” as -- end quote, as a -- as a nonent of
finality. And that is the test that we are asking for.
The conclusion of direct appellate proceedings in State
court in Texas is the issuance of the mandate. Clay and
Jimenez together prove our point.

JUSTI CE SOTOVAYOR: Jinenez held that it's
an either/or. |If you do direct review, you do it from
the tinme that it's final, that it concludes; or if
you' ve foregone direct review, when the tine for seeking
revi ew expires.

MS. M LLETT: Two responses to that. First,

that sinply begs the question that we're presenting in
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this case of when the direct review ended. That's our
argument in the case, is that prong. When did that
direct review prong end?

And the second -- the second aspect of this
is to understand what happened in Jinmenez. The whole
argunment there was that you've got to -- by the State,
was you're only -- you stopped -- renmenber, Jinmenez had
stopped at the internediate court of appeals as well.
And the State's argunent was you stopped at the
i nternedi ate court of appeals originally, so you are

only in the expiration of review prong.

And this -- but then he went back 4 years
later, | think it was, and got the court to reopen,
started -- had a whole new direct review process going
on. And this Court said -- rejected the argunent that

because he didn't go to the intermediate court we don't
| ook at the direct review prong, we only | ook at
expiration or review prong. W don't look at that. W
stop and we |l ook to see is the State done. And
whi chever those two prongs you're in, and it may depend
on what time the question is asked, whichever prong
you're in, the last -- the last of those will determ ne
when your judgnment becones final.

JUSTI CE KAGAN:  Well, Ms. Mllett, let's

take a | ook at the text of 2244(d)(1). It says
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limtation shall run fromthe latest of. And then it

gi ves four dates essentially, four sections, each of

whi ch produces a date, A, B, Cand D. And Ais the one
that's concerned here. And A says the date on which the
judgment becones final and then it gives two ways by

whi ch a judgnment can becone final.

And the two ways are basically you |l ose or
you quit, right. You |lose or you abandon your process.
So, | just don't understand your argunent, quite
honestly, because it seenms to nme that A says the date, a
singl e date, on which the judgnent becones final. Wen
is that going to happen? Well, for sone people it's
goi ng to happen when they | ose and for other people it's
goi ng to happen when they quit.

MS. MLLETT: First of all, the |anguage
forks out again, and so it says the date on which the
j udgment becones final, and then there is the two
options for finality --

JUSTI CE KAGAN: Right. Two ways for it to

beconme final: They |lose or they quit.
MS5. MLLETT: Well -- and the question in
this case is how do we know when that -- that direct

revi ew process, what you're calling the | ose prong,
ends? And it's when the State says: Done. Because the

point of this is not an exhaustion prong. The point of
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2244(d)(1)in particular, but 2244(d) generally, is to
say, as the Court tal ked about, is the State done? This
supports Federalism

Ex parte Johnson, a case that we cite,
footnote 2, says until the mandate issues the appeal
continues. And so the notion --

JUSTI CE KAGAN: There's no suggestion in
section (a) that there is ever going to be a conflict
bet ween these two ways of a judgnent becom ng final.
There is no suggestion that one is going to have to pick
bet ween them  Subsection (a) is nost naturally read --
again it says "the date" -- as there is just going to be
one date. And sone people, the date-of finality is
goi ng, you know, it becones final because they | ose.

Ot her people, it beconmes final because they quit. But
subsection (a) suggests a single date, not two dates
whi ch you then have to choose between.

M5. MLLETT: One, | don't think the text
conpel s that one way or the other. It says when does it
beconme final. And so let's ask the questions: Wen did
the direct review conclude --

JUSTICE GINSBURG. But it does, it does
suggest, Ms. Mllett, that final, two ways -- concl usion
of direct reviewis you've gone up the | adder and that's

it. And the second part is, well, if you don't go up
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the | adder you would stop. Then when your tinme to go up
t he | adder has ended, that's it. It -- it seenms that
there are those two possibilities, as Justice Kagan put
it so well: You |lose or you quit.

MS5. M LLETT: And the issue is -- and | hate
to call it the "lose prong" -- but when did he | ose?
When did the State say, we are done and we've deci ded
this case is over, this appeal is over? And that was
when the mandate issued. This is only about when that
prong happened. And because you can have --

JUSTI CE G NSBURG. So you woul d have a
di fference between 2255 and 2254. And on the State
| evel you would have a variety of tines, because sone
States, they don't all nmake it the mandate. They don't
set finality as mandated. There may be different --
there may be different periods of time before the
mandat e i ssues. So you woul d have various tine periods
for State prisoners. But if you were a Federal
prisoner, then you would have -- this would be the one

MS5. M LLETT: No. You would have the exact
same test. The answer is easier in the Federal system
because when direct review is concluded -- this Court
said in Clay, look, if all we had to | ook at was

conclusion of direct review -- it didn't say we didn't
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know it -- there would be no concl usion, because of the
mandat e.

JUSTICE G NSBURG. |'m not talking about
test. |I'mtal king about tinme periods. There's a
uniformtime period on a 2255 petition. |t would not be
a uniformtinme period for 2254 petitions.

MS5. M LLETT: That's a result -- but that's

already a result of Jinmenez, which had this whole
reopeni ng process that | -- unless the Federal system
were to do that, there is -- as this Court noted in Wl
v. Kholi, you can have discretionary applications that
can be called direct review as well. Direct reviewis
not the |linear process that is tried-to be portrayed
here. And the tine ultimately is the sane.

What happened in Clay -- these things are
equi val ent. You have the sanme test. Sonetines the
outcone is different based on what the individual does
and what the State |l aw all ows, but you have -- this is
supposed to protect Federalism And the only way to
protect Federalismand comty interests is to respect
when the State says it's done. To have the Federal |aw
tell themyou're done and to start the statute of
limtations ruling when State law is saying we are not
done, the appeal continues and do not start your State

post-conviction relief, is to put Federal |aw at
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| oggerheads with the State law it's supposed to be
respecting.

l'd like to reserve the bal ance of ny tine.

JUSTI CE SCALI A: \Where -- where is
2244(d)(1)? | |l ooked in your brief.

MS. M LLETT: 2244(d)(1) is attached to the
appendi X.

JUSTI CE SCALIA: To the petition for cert?

MS5. M LLETT: Petition for cert.

JUSTI CE SCALI A: VWhy isn't it in your brief?
| mean, it's what your brief's about. Wy isn't it in
t he appendi x of your brief. It's also not in the
appendi x of the governnment's brief. :lIt's also not in
t he appendi x of the state's brief. | have to go back to
the petition to get it. | mean it's what we are talking
about here. | don't understand why the text is not in
your brief.

MS. M LLETT: | apol ogize for the
I nconveni ence, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Mtchell.

ORAL ARGUMENT OF JONATHAN F. M TCHELL
ON BEHALF OF THE RESPONDENT
MR. M TCHELL: M. Chief Justice and may it

pl ease the Court:
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The Fifth Circuit |acked jurisdiction to
review the district court's dism ssal of M. Gonzalez's
habeas petition, because the docunent issued by the
circuit judge in this case fails to qualify as to
required certificate of appealability under 2253(c)(1).

Justice Kagan asked nmy opponent how one
shoul d determ ne whet her a document counts as a
certificate of appealability. The answer is found in
Section 2253(c)(3). A certificate of appealability
under paragraph one shall indicate which specific issue
or issues satisfies the substantial show ng requirenent
i n paragraph (c)(2).

CHI EF JUSTI CE ROBERTS: You agree with your
friend that the only fault here was on the part of the
judge and not the Petitioner.

MR. M TCHELL: We agree that the judge is at
fault. The Petitioner did nmention in his application
for a COA his speedy trial claim so | don't believe we
can fault M. Gonzalez for the way he applied for a COA
But at the same time, M. Chief Justice, M. Gonzalez if
he had the opportunity to qualify for a COA under 2253
shoul d have the opportunity to seek a new COA, if this
Court were to conclude that (c)(3) --

JUSTI CE BREYER: \What are we arguing about?

It's a -- should have filled in the blank and said is a
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speedy trial action here and he didn't. The judge
didn't. He should have done it, he didn't. So now |'m
the Court of Appeals judge, | get this and |I say oh, ny
God, he forgot to fill in the right number. 1|1 tel
you what, "Il fill it in and I'll sign nmy name. 1Is
that | egal ?

MR. M TCHELL: If the Court of Appeals judge

does it?

JUSTI CE BREYER: The judge, in the Court of
Appeals. | have the case, and | say oh, nmy God. |'ve
read the appendix. | don't always read appendi ces, but

sonetinmes | do. And | know this is blank here and it's
suppose to say speedy trial. And so:l get out ny pen
and | say Speedy Trial Act, SB, sign it, okay. Now, is
everyt hi ng okay?

MR. M TCHELL: |If he does that before the
Court of Appeals issues its judgnment, we believe that's
perm ssi bl e under the statute.

JUSTI CE BREYER: All right. So what are we
argui ng about? Why not just say look, this is |like the
Copy Wite Act registration requirenent. | mean, it's
not jurisdictional, in the sense that the court has to
| ook through all these appendices itself to see that
everything is perfect. It's just sonething you should

do. And if you didn't do it, then in an appropriate
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case the judge didn't do it hinself or waive it or
what ever makes sense in this circunstances. Wat's
wong with that?

MR. M TCHELL: Well, the problemin this
case, the Court of Appeals did not do that. They
entered judgnment wthout a valid certificate --

JUSTI CE BREYER: So they entered judgnent
wthout it. We will assunme, nunc pro tunc, they didn't.

MR. M TCHELL: Okay, because M. Gonzalez --

JUSTI CE BREYER: \What is the horrible thing
about that?

MR. M TCHELL: M. Gonzalez can't qualify
for a COA under the standards this Court has set forth
in Slack and MIler-El. Because the speedy trial claim
encounters an insurnountabl e procedural obstacle. This
Is precisely the type of case that 2253 and Slack and
Mller-El are designed to keep out of the Federal
appel l ate court.

JUSTI CE SCALIA: M. Mtchell, do you think
t he Federal Court of Appeals could do it nunc pro tunc
wi thout first making the determ nation that the trial
j udge was supposed to have made it?

MR. M TCHELL: A circuit judge can issue a
COA under the statute.

JUSTI CE SCALI A: But he woul d have to make

Alderson Reporting Company

29



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

30

the determ nation required by (c)(1), no?

MR. M TCHELL: You would have to make the
determ nati on, yes.

JUSTI CE SCALI A Yes.

MR. M TCHELL: But, the question --

JUSTI CE SCALI A:  And that wouldn't
necessarily point himjust to the Speedy Trial Act. He

woul d have to see what other Constitutional clains are
in the case.

MR. M TCHELL: That's correct and often the
courts of appeal will have their own circuit rules that
govern how litigants should seek certificate of
appeal ability.

JUSTI CE BREYER: You tell nme. This is a
statute that the purpose of which was to speed things
up, which was to help courts of appeals by elimnating
drawl s while focusing on issues that really do have
constitutional issues. Now suddenly what's worryi ng ne,
and | don't have the definite answer, is if | adopt your
interpretation, this is jurisdictional, | am somehow
I ncreasing the workload of the courts of appeals because
they will have to have staff people going through to see
whet her every i is dotted and every t crossed and they
did have all the right things there, and the pain of

doing that is if you don't do it, then you have to do
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t hese things over again, and it will be too late, people
get another |awsuit.

MR. M TCHELL: But at the sanme tinme any
ot her appeal s that should not have been taken will be
cut off at the district court as they should be.

JUSTI CE SOTOVAYOR: Counsel, are you
accepting Justice Scalia's point that the certificate of
appeal ability doesn't have to jurisdictionally describe
t he substantial constitutional issue?

MR. M TCHELL: No, it nust describe the
constitutional issue --

JUSTI CE SOTOVAYOR: So you agreed with the
question he posed to your adversary, ‘that you are sayi ng
that this was deficient because both, it didn't indicate
the issue, and because it didn't describe the
substantial constitutional question?

MR. Del aney: Qur contention is that a
certificate of appealability nust indicate a specific
constitutional claimunder C(3)to qualify as a
certificate of appealability under C(1).

JUSTI CE KAGAN: General Mtchell, but you
that C(2) is not jurisdictional, is that correct? You
say that C(1) and C(3) are but C(2) is not?

MR. M TCHELL: That's correct.

JUSTI CE KAGAN: |f that's right, why?
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MR. M TCHELL: C(2) is phrased differently

fromC(3). C(3) describes the content of what a
certificate of appealability nust contain. C(2) by
contrast sinply says that a certificate of appealability
may i ssue under paragraph 1 only if the applicant has
made a substantial show ng of the denial of a
constitutional right. 1t's defining the conditions
under which a COA may issue. A wongly issued COA is
not necessarily one that is patently defective so that
it no | onger deserves the title of certificate of
appeal ability.

JUSTI CE KAGAN: But C(3) says: Shal
I ndi cate which specific issues satisfy the show ng
required by C(2). It just seens as if all of these are
alittle bit of a piece and, you know, you can stop it
at 1 or you can go on to 2 and 3. But it seens to ne
sort of hard to make the junp here and | eave 2 out of
it.

MR. M TCHELL: Well, perhaps anal ogy from
ot her areas of appellate jurisdiction -- sonetines a
district court may issue a final judgnent for the wrong
party. Perhaps he entered summary judgnent and he
shouldn't. That final judgnent nmay be erroneous, it my
be wongly issued, but it doesn't nean it deprives the

appel late court of jurisdiction to review what the
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district court did. And we --

JUSTI CE GI NSBURG. Can we back up and tell
me why the statute we are dealing with 2253, why does
jurisdictional, if jurisdiction means, as we have said,

t hat class of cases that the Court is conpetent to hear.
So | look at 2254. That's State prisoner.

MR. M TCHELL: Right.

JUSTI CE Gl NSBURG. Federal petition by a
State prisoner. And 2255 is a petition by Federal
prisoner. So those are the classifications. The
classifications are habeas cases, 54 state prisoners,

55, Federal prisoners.

MR. M TCHELL: Yes.

JUSTI CE GI NSBURG: 2253, it seens to ne, is
a processing rule that applies to both categories. It
applies to 54 and it applies to 55, but the classes of
cases identified in 54 and 55. So | would wite 2253 as
a mandat ory processing but not, not a rule that tells us
what class of cases the Court is conpetent to here.

MR. M TCHELL: Well, 2253(a) reads as though
it's a grant of appellate jurisdiction. It says that in
ei ther the habeas corpus proceeding or in a 2255, the
final order shall be subject to review on appeal by the
court of appeals. It doesn't nention the word

jurisdiction but it's phrased in the way that is, seens
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as though it's conferring appellate jurisdiction in
cases where a habeas petition or a 2255 notion precedes
the finality in the district court.

JUSTICE GINSBURG. So is it doubles the --
2254 is jurisdictional; 2255 and then 2253, which tells
how you are to proceed under either one of those, is not
sinply a mandatory how you do it but jurisdictional.

MR. M TCHELL: Right, 2253(a) is the
provi sion that establishes appellate jurisdiction in
habeas cases. And then subsections (b) and (c) narrow
that jurisdictional ground and define the conditions
under which a litigant cannot take an appeal and in
whi ch cases the court of appeals cannot exercise
appellate jurisdiction. This Court also has held in
MIler-El that the issuance of certificate of
appeal ability is a jurisdictional prerequisite to an
appeal. And in holding that, it relied on a |ong
hi story of treating both the COA and the earlier
certificate of probable cause.

JUSTI CE GINSBURG: The feature of this case
that | think is very unsettling is there is an issue for
the court of appeals to decide. It's the tineliness
I ssue. The court of appeals could not decide the speedy
trial. If the -- if this case were to fail because the

trial judge didn't identify the speedy-trial issue, when
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the court of appeals in no way could reach that issue in
this case, isn't that something only a, a distinction
only a | awer could | ove?

MR. M TCHELL: Well, we view the purpose of
2253(c) as keeping cases out of the courts of appeals
when habeas petitioners have no chance of obtaining
ultimte habeas relief. [It's designed to keep out
petitions that may present interesting statute of
limtations issues but -- -

JUSTICE GINSBURG. If you say -- if you say
that, here's Judge Gaza, and he says: Yes, there's a
statute of limtations question here. It has to be
deci ded before we get to the speedy trial. But if the
judge felt that the speedy trial issue was not
meritorious, then why would he grant a certificate of
appeal ability on the threshold question that you' d have
to decide before? Because it seens to ne it would be a
waste of everyone's tinme if the judge thought that the
speedy trial issue had no nerit.

MR. M TCHELL: He can't grant the COA under
Slack. [If the constitutional claimhas no nerit then --

JUSTI CE KAGAN: But then presune, Ceneral
Mtchell, that he thinks that it does but he just forgot
to wite down speedy trial. And the question is: Wy

that forgetting to wite down speedy trial should make a
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difference here given that as Justice G nsburg said, in
any event the court of appeals couldn't reach it because
of the procedural issue that it had to reach first.

MR. M TCHELL: Well the first problemis the
speedy trial in this case encounters a procedural bar
If we put that to one side --

JUSTI CE SOTOVAYOR: Put that to one side.

MR. M TCHELL: And assune that this were a
case where he had a substantial Constitutional claimand
the circuit judge sinply forgot to wite it down, the
statute requires that the Constitutional claimhas to be
indicated in witing in the certificate. That first --

JUSTI CE SOTOVAYOR: Counsel, I'ma little
confused, okay? And I think it's what Justice G nsburg
was trying to get at, and Justice Breyer, which is:

VWhat you are requiring in you' re saying the statute
requires, if for the district court to always reach the
merits of any argunent presented in a habeas petition,
to figure out whether it's a substantial argument before
it dism sses on a procedural ground.

MR. M TCHELL: He doesn't have to --

JUSTI CE SOTOVAYOR: And that seens to be
what you're, you're wanting to happen because a judge
woul d have to say: |I'mdism ssing on a procedural

ground and | believe that the claimis nore than non-
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frivolous, that it has a substantial basis.

MR. M TCHELL: He doesn't have to --

JUSTI CE SOTOVAYOR: Doesn't that speed the
habeas process in the normal cases?

| mean, in ny experience, what district
court judges do is find the easiest way to disn ss
sonething. |If the speedy trial ground is the easiest,
they go that way. |'msorry. |If it's not and it's a
procedural bar, they use a procedural bar. They don't
create extra work for thensel ves.

MR. M TCHELL: Right. He doesn't have to
decide the nmerits of the speedy trial claim He just
needs to take a peek at the constitutional claimand see
if it has sonme chance of being substantial. And if it
encounters a procedural bar, as it does in this case,
because M. CGonzal ez never sought direct review in the
Texas court of crim nal appeals --

JUSTI CE SOTOVAYOR: So what do we do then --

CHI EF JUSTI CE ROBERTS: WMaybe it's a good
time. You're a bit nore than hal fway through your
argument. Maybe it's a good tinme to switch to the
merits.

MR. M TCHELL: Thanks.

On a statute of limtations question, this

case turns on the neaning of section 2244(d)(1)(A) which

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

38

first establishes the date on which the conviction, the
judgment becanme tinme as a potential starting point for
t he one-year limtations period and then establishes two
prongs for determ ning when that date of finality
occurs. Finality under the statute can occur either at
the conclusion of direct review or it can occur at the
expiration of tinme for seeking such review. And Fifth
Circuit correctly held that the conclusion of direct
review prong applies only when the habeas appli cant
pursues direct review to its natural conclusion, by
obtaining either a judgnment or a denial of certiorar
fromthe Suprene Court of the United States.

The expiration of time prong should govern
all other cases, those in which the habeas applicant
allows the tine for seeking direct review to expire
before reaching this Court.

JUSTI CE KAGAN: GCeneral, it seems to ne that
Ms. MIllett's best argunent is an argunent just about
the oddity of what would happen if we adopt your
construction of the statute, which is that the tine
begins to run before a habeas petitioner actually can
file a State habeas petition, and whether that's so odd
as to make this a -- a wong way to construe the
statute.

MR. M TCHELL: In sone cases, that will
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happen. There will be habeas petitioners who have
concluded their direct review process, or they've, in
this case, they have allowed the time to expire. But
the statute of Iimtations will start running for
Federal habeas, yet they won't be able to quite yet go
to State court. But --

JUSTICE GINSBURG. In -- in this very case,
that was so, right? Because the -- the period for
di scretionary review expired in August.

MR. M TCHELL: Yes.

JUSTI CE GI NSBURG. And the mandate issued
Septenber -- sone date in Septenber.

MR. M TCHELL: Ri ght.

JUSTI CE GINSBURG. So there could be no
St ate habeas until the nmandate issued. So the days in
bet ween woul d count agai nst the defendant on the speedy
trial clock -- even though he would -- could not have
filed a State habeas; he could not have stopped the
clock by filing a State habeas.

MR. M TCHELL: That's correct. And it's

39

only a 45-day wi ndow or so in this particular case. And

i n nost cases, it should only be a few weeks or nonths.
No one is going to |lose their entire one-year clock
waiting for their ability to seek State post-conviction

review to begin.
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JUSTI CE SOTOVAYOR: \What happens if it

happens?

MR. M TCHELL: Well, if that were to happen,
then the prisoner should file a protective habeas
petition under Rhines v. Weber. He should file it in
Federal district court and then ask the district judge
to use the stay-and-abeyance procedure that this Court
used in Rhines, and then wait for his opportunity to
seek State post-conviction review and return to Federal
court.

JUSTI CE SOTOVAYOR: Does that -- does that
make any sense? Isn't it easier to read it -- the
statute the way your adversary suggests, which would
protect both the right to direct review and the right to
col l ateral review?

MR. M TCHELL: Well, the Fifth Circuit has
had this regime now for al nbst 8 years, since Roberts
was decided. And as far as we know, no habeas
petitioner has had to file a protected habeas petition.
And even if it occasionally will happen, it's not mnuch
different than what we currently deal with on m xed
petitions, when a habeas petitioner needs to use the
st ay- and- abeyance nechani smin Rhines.

One ot her point back on jurisdiction. It's

i nportant that we enphasize we asked for this Court to
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vacate and remand with instructions to dism ss the
appeal, but the only reason we requested a dism ssal of
t he appeal is because M. Gonzal ez should not get a
certificate of appealability under the standards of
Slack and M Il er-El

If there are other habeas applicants who are
victims of (c)(3) errors commtted by circuit judges,
and that error is discovered |ater in the appellate
process, the proper renmedy should be normally to all ow
t hat habeas applicant to seek a new certificate of
appeal ability --

JUSTI CE BREYER: Well, why then -- | nean,
you can read the statute differently.. You can say |I'm
now t he court of appeals judge. | look at it. Lo and
behol d, there are two blanks. But on the basis of what
| read in the briefs and the record, | can say that the
appel Il ant has nmade a substantial show ng of a denial of
a constitutional right. | know the record, and he has
these things there. And also, | know what they are.
Okay?

So | fill in the blanks, or the chief judge
of the circuit fills in the blanks, with the panel's
approval. Now, the only reason for doing that is that
it saves everybody a lot of time, and it costs nobody

anything. So -- so why not, since the |anguage pernits

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
42
It, do that?

MR. M TCHELL: Because it would also -- Your
Honor's proposal would all ow habeas applicants such as
M. Gonzal ez to take appeals when the statute precludes
them fromtaking them And --

JUSTI CE BREYER: But no, you're giving the
conclusion. |'ve just said the statute doesn't. They
can take the appeal and they are not going to get
anywhere because of this error of the |lower court judge
unl ess the court of appeals, having | ooked at the record
alittle bit, discovers that there is a substanti al
constitutional question and they know what it is, and
then they fill in the bl anks.

MR. M TCHELL: It doesn't necessarily --

JUSTI CE BREYER: And then the | anguage -- it
allows that, | believe -- and the purpose would all ow
it, for after all, the purpose is to be nore efficient,

not less efficient. And | can't think of any harm
that's done reading it that way.
So you tell ne what is the harmthat's done.
MR. M TCHELL: Several harnms. One of the
functions of 2253(c) is to protect the habeas applicants
who have substantial constitutional clainms, and avoid
their habeas petitions from being crowded out in a sea

of meritless petitions, all of which can go up on
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appeal --

JUSTI CE BREYER: They really can't. 1I'd
have to be able to fill in those bl anks, or goodbye. So
it doesn't get any neritless ones up there. The only
ones that conme up are nmerit -- nmerited.

MR. M TCHELL: Well, it would have to be
both nerited and al so not encounter an insurnmountable
procedural obstacle, which is the problemthat plagues
M. Gonzal ez.

JUSTI CE BREYER: Well, if there is an
I nsur nount abl e obstacle -- although, as in this case
perhaps we don't reach the constitutional issue -- there
Is one there, so it is appeal able, but we say we do not
reach it because there is this inpossible procedural
obstacle that here blocks it.

There we have a systemthat seens nore
efficient, and seens what is being argued, and all we
have to do is say this is not a jurisdictional
requirement in (2) or (3), and there we have it.

What's wong with that?

MR. MTCHELL: |If States are allowed to
waive (c)(3), it will open opportunities for
ganesmanshi p. For exanple, a State | awers could deci de
whet her to invoke (c)(3) based on the strength of

opposi ng counsel .
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| see ny time has expired.

Thank you.

CH EF JUSTI CE ROBERTS: Do you want to
finish your sentence?

MR. M TCHELL: W ask the Court to vacate
and remand, or in the alternative, affirm

Thank you.

CHI EF JUSTI CE ROBERTS: That's a different
sent ence.

(Laughter.)

CH EF JUSTI CE ROBERTS: Ms. O Connel |

ORAL ARGUMENT OF ANN O CONNELL
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENT

MS. O CONNELL: M. Chief --

JUSTI CE SOTOVAYOR: Do you have any idea of
how much the jurisdictional question plagues the courts
bel ow? Meaning, is it -- is it so conplicated that
peopl e below don't really know what district courts are
granting COAs on? Do -- circuit courts don't understand
what the issues are sonehow by the opinion bel ow?

M5. O CONNELL: No. | think that the -- the
court of appeals in this case understood exactly what
the issue was. In footnote one of its opinion, it said

the petitioner has briefed these four other -- these
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four constitutional clainms in addition to the procedural
claimthat was in the certificate of appealability. A
COA was not granted on any of those issues, so we don't
have jurisdiction to consider them

Nobody has nade a determ nation in this case
that there is a single constitutional issue that could
potentially warrant habeas relief for Petitioner. |
don't think it's a matter of the courts being confused.
It's a matter of what the -- what the statute is trying
to do is getting everybody to focus up front on why this
case should go forward in the court of appeals --

JUSTICE GINSBURG. So if someone on the
court of appeals noticed that yes, the certificate
pi npoints the only case, only question that the panel
can decide at this juncture, but there is a |lurking
constitutional question, then isn't 28 U S. C. 1653
exactly what the panel would do then, is 1653 says that
detective jurisdictional allegations can be anended in
the trial or the appellate court. And so all that would
have had to have happened is very much in line with
Justice Breyer's questions, is that the judge on the
panel said oh, certificate of appealability didn't make
It a speedy trial issue. So counsel, would you like to
amend, or we on our own w ll amend to put that question

i n?
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MS. O CONNELL: That could certainly happen
There should be a presunption -- if the court of appeals
anended the certificate of appealability, an appeal
could go forward on that issue. That didn't happen in
t his case.

JUSTI CE GI NSBURG. Well, the appeal coul dn't
go forward on that issue, because that issue hasn't been
deci ded below. One thing we know is with speedy tria
| ssues, the case cannot go forward on the speedy trial
issue. Isn't that right?

MS. O CONNELL: Justice G nsburg, | don't --
first of all, I don't think that's right. | think that,
just because the district court kicked this case out on
a procedural issue doesn't nean that the court of
appeal s couldn't reach the substantive issue if it
reversed the procedural issue.

JUSTI CE GI NSBURG: Then how commn is it for
courts of appeals to reach substantive issues in the
first instance? There's no decision of the district
court.

MS. O CONNELL: Well, it certainly could
send it back. But if that issue was briefed, and if it
was briefed again in the court of appeals -- the court
of appeals certainly could decide it. There's no bar to

the court of appeals --
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1 JUSTI CE GI NSBURG:. Wuldn't -- wouldn't the
2 nost sensi ble procedure be -- let's forget the
3 efficacies of 2244 and 53, but you -- you have a case
4 where there is a statute of limtations question and
5 that has come up for review. Wuldn't the court of
6 appeal s 99 out of 100 tinmes say now the substantive --
7 since we have decided that the case is tinely, this is
8 district court's function to resolve the substantive
9 I ssue?
10 MS. O CONNELL: Even if the court of appeals

11 woul d normally do that, this Court said in Slack that if
12 the court of appeals -- or if the district court kicks
13 t he case out on a procedural ground, ‘the certificate of
14 appeal ability has to indicate at | east that the

15 procedural issue is debatable and also that a

16 constitutional issue in the case is debatabl e.

17 Nobody has ever nmde that determ nation in
18 this case. If -- if a court of appeals judge would have
19 noticed it and -- and reissued a new certificate that

20 certified that constitutional question, that would be
21 fine, and the case could go forward, but if this --

22 CHI EF JUSTI CE ROBERTS: But if a court of
23 appeals -- if a court of appeals judge can do that, can
24 we do that?

25 MS. O CONNELL: This Court could do that.
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Section 2253(c)(1l) gives circuit justices the authority
to issue anended certificates of appealability.

CHI EF JUSTI CE ROBERTS: You read -- you read
that to be any circuit justice, or only the circuit
justice fromthe circuit in which the case cones fronf

M5. O CONNELL: Well, the court has
procedures in place where |like, an application for a
certificate of appealability would normally go to the

circuit justice, and then | suppose could be referred to

t he Court.
JUSTI CE BREYER: It doesn't say that --
MS5. O CONNELL: Well, but this Court's
procedures indicate that. | think that under the

statute, sure, any circuit justice could issue a
certificate of appealability. That m ght --

JUSTI CE SOTOVAYOR: Circuit judge -- or
circuit judge or judge.

MS. O CONNELL: A circuit justice or judge.

JUSTI CE SOTOVAYOR:  Yes.

MS. O CONNELL: Right.

JUSTICE BREYER: So | could just sign this
tonmorrow and that would noot this case and get rid of
it.

(Laughter.)

MS. O CONNELL: | don't think so.
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CHI EF JUSTI CE ROBERTS: No. Because Justi ce

Breyer is not the circuit justice for the Fifth Circuit.

MS. O CONNELL: Under this Court's
procedures the application |I think would have to go to
Justice Scalia --

JUSTI CE SCALI A: Ri ght.

(Laughter.)

M5. O CONNELL: -- and then cone back.

JUSTI CE SCALI A: So therel!l

MS. O CONNELL: However, even if this Court
were to issue a certificate of appealability, if the --
if the Court determ ned that there was actually a
debat abl e constitutional issue in thi-s case, which no
Federal judge has done to this point, | don't think that
it could still reach the procedural issue that's
presented in the second question.

The court of appeals didn't have
jurisdiction to issue a decision on that, on that
question; so the only renmedy would be for this Court to
vacate that opinion and either send it back with an
order to dismss, if it didn't think there was a
debat abl e constitutional issue, or let the court of
appeal s reissue its opinion or redecide the case how it
wants to.

| don't think the Court should issue a
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certificate of appealability in this case. Because it
has to go back anyway, it makes nore sense to let the
court of appeals tell us if -- if what they thought is
that there was a debatable constitutional issue here on
the speedy trial claim It's not clear at all that they

did think that. Footnote a of their opinion says they
-- the Petitioner briefed the speedy trial claimbut we
don't have jurisdiction to consider it.

JUSTI CE KAGAN: Ms. --

MS. O CONNELL: It indicates that -- that
they didn't think that the speedy trial claimwas
inmplicitly included in the certificate of appealability.

JUSTI CE KAGAN: Ms. O Connell, could | just
clarify your argument? You disagree with the State of
Texas, isn't that right? Because you think (c)(1),
(c)(2) and (c)(3) are all jurisdictional; is that
correct?

MS. O CONNELL: That's right.

JUSTI CE KAGAN: So, | nean, (c)(2) is -- it
appears to be a substantive inquiry jurisdictional, that
I n any case the court is going to have to make this --
is going to have to ask itself whether a substanti al
showi ng of the denial of a constitutional right has been
made, and that would seemto be a very odd thing to do

for jurisdictional purposes.
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MS. O CONNELL: I -- I don't think it is,

Justice Kagan. |It's no different than under section
1331, a court would have to take a peek at the nerits to
see if there is a -- a Federal question in the case
before letting it nove forward. It's just |ooking at
what the class of cases is that section 2253 --

JUSTI CE KAGAN: But in nost cases the
Federal question inquiry is just look, I'mlooking at
your conplaint; do you cite a Federal statute? Do you
cite a Federal constitutional provision? |If so, there's
a Federal question in the case.

What (c)(2) says is have you made a
substantial show ng of the denial of ‘a constitutional
right? That's a very different inquiry.

MS. O CONNELL: It is, and -- and once a --
a judge issues a certificate of appealability on that
question it should be presuned that it's been satisfied.

What we are saying in -- when we say that
(c)(2) is jurisdictional is that if it beconmes --

JUSTI CE KAGAN. Well is it a jurisdictional
rule that we're -- rule that we're going to presune that
it's been satisfied? That's a sort of odd thing to do
for jurisdictional rules. Right? Jurisdictional rules,
we sua sponte have to | ook at them and we have to be

seri ous about them
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MS. O CONNELL: Yes. But if a -- if a

district judge or a court of appeals judge has nade a
determ nation that there's a constitutional issue that's
debat abl e, going forward that seenms to be sonmething that
woul d be extrenmely hard to overturn.

JUSTICE ALITO So if the panel |ooks at the
merits of constitutional issue, as to which there is a
reference in the certificate of appealability when it --
when it wites its opinion it first has to ask itself,

was there a substantial showing? And if there wasn't,

then it will say we'll dismss this claim

And then -- but if it says well, there was a
substantial showing but it's wong, then we'll affirm
Is that -- is that right?

MS. O CONNELL: | mean. | think that could
happen. In npst cases it's not going to be an issue.

I f sonebody certified that it's debatable, then sonmebody
has made that showing. |If it turns out -- like for
exanple, if there was, if the Petitioner had said ny
right to testify at trial was violated; they wouldn't

let me testify; and then that issue is certified and
then it turns out when it gets to the nerits panel that
he did in fact testify and it was a totally frivol ous
claim-- yes, | think that the court of appeals shoul d

dism ss the case at that point for lack of jurisdiction.
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JUSTI CE KAGAN: Then let's go on to (c)(3),
because (c)(3) seens to be just a docunentation
requirement. In other words, let's presune that (c)(2)
has been satisfied; there was a substantial show ng
made; and there is a docunmentation error and (c) --
under (c)(3). Why should that be jurisdictional? As
sort of -- you know, there has been a substanti al
showi ng nmade. There is a docunentation error. [It's an
error that the habeas Petitioner has absolutely no
control over. Wiy should we view that as a
jurisdictional bar?

MS. O CONNELL: Justice Kagan, | think it's
because we don't actually know that a substanti al
show ng has been made until a Federal judge tells us
that. We could -- you know you could assune that a
substantial showing was nade. [It's not clear that --

t hat Judge Garza that or that any judge on the court of
appeal s thought that.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. MIllett, you have 3 m nutes renmaining.

REBUTTAL ARGUMENT OF PATRICIA A. M LLETT
ON BEHALF OF THE PETI TI ONER
MS. M LLETT: Thank you, M. Chief Justice.
Justice Kagan, the question is whether State

pri soners now shoul d be worse off than Federal
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prisoners. It is not sone prisoners that will fall in
this gap. It is 99 plus percent of prisoners; because
In Texas -- in Texas only about 1 percent file

di scretionary petitions for review. Far |ess than

that -- 99.7, 99.8 percent do not seek cert on direct
review fromthis Court. So we are now in sonme backwards
world where we -- Clay is going to drive the rule for
Federal prisoners, is going to --

JUSTI CE KAGAN: | don't understand that,
Mss Mllett.

| mean the situation in this case is
present ed because the Petitioner here didn't seek review
In the highest State court. The situation is not
present ed because the Petitioner did not file a cert
petition.

MS. M LLETT: Well, the question is what one
means by the so-called natural conclusion of direct
review. Now statistically, this is a statutory
provision witten for State prisoners by Congress, to
address State prisoners; and if the natural thing that
happens in the world is 99 percent do not even seek
review in the State's highest court. And I'm
extrapolating from Texas; | don't know all 50 States but
| have no reason to think that's anomal ous.

99 percent don't file petitions for
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di scretionary review. Wat kind -- why woul d Congress
have witten this statute in a way that's going to
create a gap, that is going to cause prisoners who
woul dn't otherwise file to now file? Instead of 2000,
t hey are now going to have 102,000 petitions for

di scretionary review, and the Texas courts --

JUSTI CE KAGAN: Let ne make sure
understand you. You're saying 99 percent don't file
petitions in Texas's highest court?

MS5. M LLETT: Correct. Correct. And I'm--
this is -- the Texas judicial reports are -- are
available on line that record this. [I'm-- |I'"m|ooking
at the nunber of petitions each year.. Roughly the | ast
3 years, in the 2000-ish range. Convictions in the
State. More than 100,000 range. And so --

JUSTICE ALI TGO  You're saying 99 percent of
the -- of the defendants who take an appeal through the
Texas systemdon't file a petition with the Texas Court
of Crimnal Appeals? O is it 99 percent of those who
don't do that and then file a Federal habeas petition?
| would imagine it's the former, right?

MS. M LLETT: |'mtalking about the forner.
But the point --

JUSTI CE ALITO  Yes.

MS. M LLETT: The point is, that --
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JUSTI CE KAGAN: The argunment is that under

habeas review these petitioners are not going to be in
good shape, right? They are going to have their clains
unexhausted or defaul ted?

MS. M LLETT: They -- they may or nmay not.
As we pointed out in the Kinsey case, the Texas Court
of -- the Texas courts have actually entertained a
speedy trial claimin -- at both |evels.

It was raised on direct review and then it
wasn't -- but -- right. It was also -- they have raised
in both forums. So it casts sone doubt on the
procedural default argunent advanced here, but you're
right. O course there -- there are-issues here, but
the question is whether Congress wanted a gap.

In Johnson v. United States, this Court
construed 2255, | think it was subsection 4 there, the
one on -- if a conviction is overturned it was used to
enhance. And then what is the timng to conme back and
file a habeas claimto change your sentence that relied
on a now vacated prior conviction.

And this Court said we are not going to
construe this | anguage to create a gap between when
the -- when the finality attaches and when the tine that
you can actually file for post-conviction review

comences.
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The whol e point of this, of 2244, was to

respect State processes. It's not another exhaustion
requirement; it's respect the State. And Texas coul dn't
be clear; in ex parte Johnson footnote 2, it says the
appeal continues -- sorry, may | finish the sentence?

The appeal continues until the mandate
I ssues. Federal |aw shouldn't change that.

CHI EF JUSTI CE ROBERTS: | just have a -- |
don't understand the 99 percent figure. That includes
peopl e who entered a plea bargain and presumably gave up
the right to appeal ?

MS. MLLETT: It's 99 percent of -- the

CHI EF JUSTI CE ROBERTS: So 99 percent of the
convictions that were entered. So that would include
all the plea bargains; those people obviously didn't
appeal, is what --

M5. M LLETT: Sone of themdid. M. Jinenez
was a plea bargain. Some of them do.

CHI EF JUSTI CE ROBERTS: Okay. Thank you,
counsel , counsel.

The case is submtted.

(Wher eupon, at 12:01 p.m, the case in the

above-entitled mtter was submtted.)
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